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of Removal of Article 370 and 35 A on Jammu i URNAL
ashmir's E¢q
Il()my

ImPaCt

ABSTRACT —— ODr. Devnani Gordhan

7 i i d i
Kashmir was an 11 ependent princely state under the empire of Mahargia . oy |
outober 26, 1947: After that Jammu and Kashmir was a region previously ad %2 Hari Singh and was added in fndj

ya 1a on

itutl ; mini .

2019, constifuting the southern and southeastern portion of the larger Kashmir : 1St-ered by India asastate from 1954 to
egl()n, Wthh has be

en the subject of 3

- oute between India, Pakistan and China since the mid-20th century. Artj

madeapplicableto the State of Jammu and Kashmir since from its incep';i0 lcle'-370 of the Constitution of India w
provisions for Jammu and Kashmir. n. Article 370 was embodied with six 5pecizsl
|, TheStatewas allowed to have its own Constitution.
2. TheState héd a‘ power with regards to of defense, foreign affairs and communicati
3. Otherconstitutional powers of the Central Government could be extended : S )

of the State Government. o the State only with the concurrence
4, The'concurrence' was only provisional.
5 The State Government's authority to give 'concurrence' lasted only until the State Constituent Assembly was

convened.
6.  Article3
Arﬁzlz 32(1: could be abrogated or amended only upon the recommendation of the State's Constituent Assembly.
piiges, Avare :ipzv:;rs the J&K legislature to define the state's permanent residents and their special rights a:lxd
. u o Py - o,
& Kashmic s provision, Indian citizens from other states could not purchase land or property in Jammu
To .
tian 73 y:;m:ude rel.noval of Article 370 and 35 A, is more beneficial to the people
temyth of: ack. It is more beneficial rather then more disadvantages to the people of Jammu an
betotally wrome people that removal of Article 370 and 35 A will be against th
0 . )
whol ng. Removal of both articles will not only be beneficial to stat
tcountry at large_

of Jammu and Kashmir now rather
dKashmir. Itis only

eir rights and privileges, which provedto
¢ but will proved to be beneficial for the

mYTR R e e i S SRS % i P
UCT .
ON previously admi

If
Crown ::j)nulru ézinKashmir is not just a state, but it is the " 2019, constituting tl?e SO\:\them
" the talk of g try_‘ I an'nm'l and Kashmir has always ~ of the Jarger Kashmir reglon, ok g
aSaprominent Sta:m since its inception. Itis considered  ofa dispute between India, Pale A D
il1€1(:pe:ndent e-.BefOre Independence, Kashmir was mid-20th centur?'. After the 7
aja Harj g princely state under the empire of 19471948, the prmcelly state/l Q_
10, Afy ingh and was added in India on October divided between Indi2, %} oheh
'ASsiStan er that Jammu and Kashmir was a region regions of Jammu, Kas!
/ 4

M

W €ssor, . -
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Pakistan who controlled —GilgitBaltistan al?d_ Azad
Kashmir on the other hand . The Indian~adm1mstel.'ed
territories elected a constituent assembly in 1951, which
ratified the accession of the state to India in 1954..Even
after all these years, Kashmir has remained a su.bj ect of
debate between the governments of India and Pakistan. ’

Following the Indo-Pakistani War of 1971., I'ndla
and Pakistan signed the Simla Agreement, recognizing a
Line of Control in Kashmir, and committing to a peaceful
resolution of the dispute through bilateral negotiations.
The Jammu and Kashmir (princely state)'s original
accession, like all other Princely states of India, was on
three matters: defense, foreign affairs and
communications. All the princely states were invited to
send representatives to India's Constituent Assembly,
which was formulating a constitution for the whole of
India. Hence article 370 was adopted by the Jammu and
Kashmir.

WHAT IS ARTICLE 370 OF THE CONSTITUTION
OFINDIA?

Article -370 of the Constitution of India Iays
down: Temporary provisions with respect to the State
of Jammu and Kashmir (1) Notwithstanding anything
contained in this Constitution,—

(@)  Theprovisions of article 238 shall notapply now in
relation to the state of Jammu and Kashmir;

(b)  The power of Parliament to make laws for the said
state shall be limited to—

(I  Those matters in the Union Listand the Concurrent

List which, in consultation with the Government of

the State, are declared by the President to .

correspond to matters specified in the Instrument
of Accession governing the accession of the State
to the Dominion of India as the matters with
respect to which the Dominion Legislature may
make laws for that State; and

(i)  Such other matters in the said Lists as, with the
concurrence of the Government of the State, the
President may by order specify,

Explanation - 1: For the purpose of this article, the

Government of the State means the person for the time

being recognized by the President as the Mabharaja of

Jammu and Kashmir acting on the advice of the Council

of Ministers for the time being i office Unde

Maharaja's Proclamation dated the fify, day of Martc];c

1948; )

Explanation - 1I: For the purpose of this

Government of the State means the person

being recognized by the President on g

recommendation of the Legislative Assembly of the Stat:

as the Sadr-i-Riyasat (now Governor) of Jammy -

Kashmir, acting on the advice of the Councijj Of Minisers

of the State for the time being in office,

(c)  The provisions of article 1 and of thig article shy|
apply inrelation to that State;

(d)  Such of the other provisions of this Constitution
shall apply in relation to that State subject to such
exceptions and modifications as the Presiden may
by order specify:

Provided that no such order which relates to the
matters specified in the Instrument of Accession of the
State referred to in paragraph (i) of sub-clause (b) shallbe
issued except in consultation with the Government of the
State:

Provided further that no such order which relates to
matters other than those referred to in the last preceding
proviso shall be issued except with the concurrence of
that Government.

(2)  Ifthe concurrence of the Government of the State

referred to in paragraph (i) of sub-clause (b) of clause (1)

or in the second provision to sub-clause (d) of that clause

be given before the Constituent Assembly for the purpose
of framing the Constitution of the State is convened, it
shall be placed before such Assembly for such decisionas

itmay take thereon, .

()  Notwithstanding anything in the foregoing

provisions of this article, the President may, by public

arti(:le’ the
for the time

notification, declare that this article shall cease to be

Vol. 10 » Issue 37 # January to March 2020 i’ﬁ“w@
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1o accep! any future Constitution of India,
. within its rights to draft its own
4 to decide for itself what additional
ution i the Central Government. Article 370
' ex:to protect those rights. According to the
i elSCholér A. G. Noorani, Article 370 records
- tiond apact Neither India nor the State can
end o abrogate the Article except in

an Zwiththe terms of the Article.
) embodied six special provisions for

T exempted the Stat.e t:rom the' complete

' applicability of the Constitution of India. The State

was allowedtohave its own Constitution.

Central egislative powers over the State were

limited, at the time of framing, to the three subjects

of defense, foreign affairs and communications.

3. Other constitutional powers of the Central
Government could be extended to the State only
with the concurrence of the State Government.

4 The 'concurrence’ was only provisional. It had to
beratified by the State's Constituent Assembly.

5, The State Government's authority to give

'concurrence’ lasted only until the State

Constituent Assembly was convened. Once the

State Constituent Assembly finalised the scheme

of powers and dispersed, no further extension of

powers was possible.

Article 370 could be abrogated or amended only

upon the recommendation of the State's

Constituent Assembly.

aﬂicle?,::iimge-m was o.rigi.nally created, only two

.. dian ‘Const1tut10n applied in full to

sttt ashmir. Other provisions of the

N would apply with exceptions and
ICationg specified by the Presi . s ;

I i y the President in his Order 1n

Of the dite Okrl the. concurrence of the government

Hansitiopyy and; ef.ldmg O-f.this part is '"Temporary,

temprege d o teIJemal Pro.ws]ons'.Article 370 could be

.°,“Sﬁme“‘ As Wiporary ln. the sense that the J&‘K

it sembly had a right to modify/delete/retain

in it. Another interpretation was that

0 ided to ety
ﬁsSio
N wag temp()ra until a plebisci .
Ty plebiscite ( means direct

0], 10
&ISsue 37 % g U
nuary to March 2020 _ gl B

.’, L
ERNA
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accept Article 370 as temporary, A f ) the SC refused to

- 1ve-judge Bench said
icle 370 has never ceased to be operative”, Thus i:l'
. ,itis

apermanent provision,
In simple word isi :

were: 1.Parlli)ament nse:il: It’};:w; ;Ons e 70

' mmu & Kashmir
gove@ent s approval for applying laws in the state —
except 1n cases of defense, foreign affairs, finance, and
communications. 2. The law of citizenship, ownersliip of
property, and fundamental rights of the residents of
Jammu & Kashmir is different from the residents living in
rest of India. Under Article 370, citizens from other states
cannot buy property in Jammu & Kashmir. Under Article
370, the Centre has no power to declare a financial
emergency in the state. 3. It is important to note that
Article 370(1)(c) explicitly mentions that Article 1 of the

Indian Constitution applies to Kashmir through Article

370. Article 1 lists the states of the Union. This means
that it is Article 370 that binds the state of J&K to the
Indian Union. Removing Article 370, which can be done
by a Presidential Order, would render the state
independent of India, unless new overriding laws are

made.
What is difference in between Article 370 Before and

after amendment made
tleadline: No Article 370: \What Changes in J&KR?

Now
No special powers now

Before i
Special powers excreised by
Dual citizenship Single citizenship

Tric ill be N}
Separate flag Tor Janunu & Tricolour will be the only

Kashmir flag

Article 356 not ugnlicuhlc ﬁnéc:e :::'-b a .;. .
—le 360 (Financial ric o G
Article 360 ( R

F.mcrrcncy)nm npnlicuhlc N
A .:}l

No rescrvation for My -
minoritics - A T
, b uble to

Tndian citizens from other
or o
s land or property ir
b A

states cannot buy land
property inJ&K

Duration of Legislative

RTI not ap licable i ‘- F
-

Asscmbly for 6 yeurs




What Article 35(A) means: Allows the state

legislature to define the Jammu and Kashmir's penPanent
residents. The article had been inserted via the
Constitution (Application to J&K) Order, 1954. The
state's Constitution, at the time of its adoption in 1956,
defined a permanent resident as someone who W’flS astate
subject on May 14, 1954, or who has been a resident for
10 years, and has lawfully acquired immovable property.

In other words according to this clause no outsider
can now own property in J&K or get a state job. The
article is also known as the Permanent Residents Law.
Among other things, it deprives the state's female
residents of property rights iffwhen they marry an
'outsider’. The provision also extends to children born of
any such women.

Article 35A empowers the J&K legislature to
define the state's permanent residents and their special
rights and privileges which are as under: This article,
defined that the Jammu and Kashmir state's residents live
under a separate set of laws, including those related to
citizenship, ownership of property, and fundamental
rights, as compared to resident of other Indian states. As a
result of this provision, Indian citizens from other states
could not purchase land or property in Jammu &
Kashmir.

After the Government of India repealed the special
status accorded to Jammu and Kashmir under Article 370
of the Indian constitution in 2019, the Parliament of India
passed the Jammu and Kashmir Reorganization Act,
which contained provisions that dissolved the state and
reorganized it into two union territories — Jammu and
Kashmir in the west and Ladakh in the east, with effect
from 31 October2019.

The Constitution (Application to Jammu and
Kashmir) Order, 2019 comes into force "at once", and
shall "supersede the Constitution (Application to Jammu
and Kashmir) Order, 1954".

The presidential promulgation says: "All the
provisions of the Constitution shall apply in relation to
the state of Jammu and Kashmir."

At the time of its dissolution, Jammu and Kashmir
was the only state in India with a Muslim-majority
population. The Union Home Minister Amit Shah has

announced the scrapping of Article 37 of ¢

Constitution, which provides a special status to g, st:le

of Jammu and Kashmir. As a coin has two sj des, 5, ﬂ:e
o : e

same is in the case of article 370. It has Positive gy

negative effects. But we must always adopt the ideg of
change for a better tomorrow.

The positive effects of Removing Article 37¢ of the

constitution in Jammu and Kashmir are as follows

1.  Finally, it is One Nation One Constitution This
will inculcate the feeling of unity among |
citizens of India. The special status enjoyeq by
Jammu and Kashmir will no longer be enjoyed by
them. This provides equal treatment of a] the
states in the country.

2. Thelaws of the constitution will be overall equally
applicable to even all the residents of Jammu and
Kashmir. This will eliminate the problem of
regional discrimination.

3.  One flag for the whole of India including Jammu
and Kashmir. There will be no more separate flag
for Jammu and Kashmir. The flag of India will be
saluted and respected in Jammu and Kashmir too.

4. Jammu and Kashmir became State, which will be
now under the control of central government with
regards to all the matters including defense,
foreign affairs, finance, and communications,
which was not so earlier.

5. Jammu and Kashmir will have their own Chief
Minister and Governor.

6.  All the rights of other State government will be
applicable to employees of Jammu and Kashmir
which include leave, salary, house allowance,
otherincentives etc. )

7. Even all the benefits granted to police and other
paramilitary forces which were applicable to other
states will be provided wnunu and Kashmir

ffe P }L !

conductingfg AN\
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e stors like tourism, agriculture, IT, healthcare
¢

aﬁd othefs-

il also help develop an ecosystem which wil]

i0. ¢ better rewards t? the Skil.ls, hard work and
oducts ofthepeople 3n the .regfon.

Opening of top educational institutes like IIT, IM,
ATIMS, people of the state would not only get
petter educational opportunities, they would also
of a better workforce environment. In other
ords it will open doors for private sectors to

nvest in J&K- This will boost the economy of the

state.
it is also been made with a view to accelerate

several road, airport and rail projects in the state,
which would ultimately help in ease of doing
business in the state.

13. Better connectivity, better linkages and better
investment will help products of these region reach
across the country and the world, leading to a
virtuous cycle of growth and prosperity to the
common man in the region.

14, After repealing article 35 A Kashmir's special
status is gone, now people from anywhere in India

12.

be able to buy property and permanently settle in
the state.
5. Toincorporate Block development council for the
betterment of state.
Once the new technology introduced the young
person will have new sources of income and also
sport will develop in the state.
Once the Terrorism is completely routed out the
People of Jammu and Kashmir can eamn their lively
hood, it will invites foreigners to visits such
beautiful place and which in turn helps the state to
¢am foreign exchange. And to make Jammu and
Kaslnmr more beautiful than Switzerland.
Which results in increase in standard of living of
e nz%p-le of Jammu and Kashmir.
°°nstitf;:: effects of Removing Article 370 of the
L Rﬁmo:?nhmm.u and Kashmir are as follows
dispute . Artlclel 370 do not solve K?SMI;
Pﬁkistanas the dispute is between. India a.n
- Then the solution lies in fighting out with

16.

17.

o 19
bl ISSUe Ky ™ Jan i — ST 8
uary to March 2020 aiya A et

country was losing r
feeling harassed.

Ig\lsv:rr;ﬁ);’: : ode 0? conduct was applicable to
nd police people com ]
other state government/ pate with the

i governments and police
personnel's in other states,

S T e

ped compare with the other state
sectors.

7. I.\Io Better connectivity, better linkages and better
investment of the products of these region reach
across the country and the world because of poor
law and order and terrorism activities.

CONCLUSION
Last but not the least, the removal of Article 370

and 35 A, is more beneficial to the people of Jammu and

Kashmir now rather than 73 years back. It is more

beneficial than disadvantageous to the people of Jammu

and Kashmir. Itis only amyth thatremoval of Article 370

and 35 A will be against the rights and privileges of the

people, which proved to be totally wrong. Removal of
both articles will not only be beneficial to state but will
prove to be beneficial for the whole country, Whict.l wﬂl
ding better jobs, education, facilities
of Jammu and Kashmir but

fliving and will improve the
with the

result not only provi
and earnings to the people

also increase their standard 0
ashmir Economy. And be par
es of life.
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people of whole country in all spher
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